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REVIEW OF WESTERN AUSTRALIAN INDUSTRIAL RELATIONS SYSTEM

As you would be aware, the Western Australian Government recently
released the Review of Western Australian Industrial Relations System by
Mr Steven Amendola.

To ensure that we have the best industrial relations system for Western
Australia, I am keen to engage with stakeholders on the Government's
direction. Attached is a document outlining the Government's proposed
changes to the State industrial relations system.

As a major stakeholder, I invite your organisation to provide feedback on the
Government's proposed changes. The Labour Relations Division of the
Department of Commerce will contact you to arrange a mutually convenient
meeting time.

Your organisation is also welcome to make written submisslons on the
Government's proposed changes. Any written submissions should be
provided by Friday 6 May 2011 and addressed to:

Ms Lorraine Field
Director Policy and Legal
Labour Relations Division
Department of Commerce
PO Box 1218
WEST PERTH WA 6872

I take this opportunity to provide some further comment on the Government's
proposed changes. lt is not the Government's intention to implement
"Work Choices" style changes in Western Australia. The Government has
already publicly stated that it will retain a streamlined Western Australian
Industrial Relations Commission and modernised State awards. Existing
statutory minimum conditions of employment will not be eroded. Finally, there
will not be any changes to the current individual statutory contract provisions
of the lndustrial Relations Act 1979 ("employer-employee agreements").
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The Government will finalise its proposed changes to the State industrial
relations system once it has considered stakeholders' feedback. I look forward
to working with your organisation to ensure the most productive, fair and
flexible industrial relations system possible for Western Australia.

Yours sincerely

Simon O'Brien MLC
MINISTER FOR COMMERCE



WESTERN AUSTRALIAN GOVERNMENT PROPOSED RESPONSE TO THE AMENDOLA REVIEW OF THE
WA INDUSTRIAT REIATIONS SYSTEM

The federal Work Choices legislat ion, fol lowed by the Fair Work Act, has had a signif icant impact on
industr ial relat ions in WA by removing al l  employees of consti tut ional corporations from the state
jurisdict ion. The State jurisdict ion now essential ly covers only publ ic sector employees and
unincorporated businesses or authorit ies. The Amendola Review was commissioned by Government
to fundamental ly review the statutory framework underpinning the Western Austral ian industr ial
relat ions system in l ight of the federal Fair Work Act 2009. A key theme of the review was the
potential for harmonisation, i f  any, of the federal and state industr ial laws. The comprehensive
report was del ivered to Government by Mr Amendola on 30 October 2009 and contains 193
recommendat ions.

The Government has used the Amendola revierv, and an assessment of previous systemic rel ' iews
(by former Commissioners Fielding and Cawley, Professor Ford and Mr Whitehead) over the last L5
years, to determine what measures can be adopted to modernise and harmonise the system. In
releasing the report the Government is also sett ing out the broad direct ions i t  has in mind for
reform of the system which wil l  be the focus of extensive consultat ions, through the Department of
Commerce, early in 201,1., leading to legislat ion being introduced to Parl iament in the second half of
the year .

The Structure and Jurisdiction of the WAIRC

The Amendola Review recommended that the WAIRC and i ts jur isdict ion be reduced or transferred
to the court system. Although the volume of work of the Commission has been signif icantly affected
by the enlargement  of  the federa l  jur isd ic t ion,  the Commission reta ins broad communi ty  suppor t
and specia l is t  sk i l ls  and knowledge.  The Commission should be reta ined and st reaml ined as fo l lows:

- Retain the broad definit ion of " industr ial matter" and the general powers for conci l iat ion
and arb i t ra t ion pursuant  to  sect ions 32 and 44 of  the Act

- State awards under the WA industr ial relat ions jurisdict ion be retained and modernised
-  Reta in the power to  determine min imum wages
-  Reta in the abi l i ty  for  ind iv iduals  to  make c la im to the Commission for  denied contractual

benefi ts
- The Occupational Safety and Heath Tribunal and the Road Freight Transport Industry

Tribunal should be retained and their jur isdict ion performed by a Commissioner
-  The Employment  Dispute Resolut ion Act  2008 should be reta ined and Div is ion 4of  Par t2

(re lat ing to Commonweal th prov is ions)  be updated and harmonised
- The consti tuent authorit ies of the Public Service Arbitrator, Public Service Appeal Board and

Rai lways Class i f icat ion Board and the Coal  lndustry  Tr ibunal  should be abol ished and thei r
jur isdict ion be performed by a Commissioner

- The posit ion of President of the Commission is no longer required on a ful l- t ime basis and i ts
role in Ful l  Bench appeals and enforcement of orders should be performed by a judge of the
Supreme Court on an as required basis

-  Union ru les mat ters wi l l  be deal t  wi th  by the Chief  Commiss ioner  or  Senior  Commiss ioner



- A Commission in Court Session (3 Commissioners, one of whom must be the Chief or the
Senior  Commiss ioner)  wi l l  deal  wi th  union regis t rat ion,  amalgamat ion and de-regis t rat ion

- Matters which were subject to the Public Service Appeal Board wil l  continue to be beyond
appea l

- The jurisdict ion of the Industr ial Magistrate's Court wi l l  be retained
-  Appeals wi l l  cont inue to be heard by the Ful l  Bench and the Industr ia l  Appeal  Cour t

Harmonisation

The Amendola Review identi f ied on the potential for harmonisation between the federal and state
laws. There is merit  in:

- Broadly harmonise the provisions for unfair dismissal between the jurisdict ions
- Broadly harmonise with the federal r ight 'of entry provisions, including the "f i t  and proper

person test"
- Faci l i tat ing cooperation between Fair V/ork Austral ia ancj the WAIRC by mutual duai

a ppointments a nd excha nge of ad m in istrat ive/registry su ppo rt
- Accepting his recommendations relat ing to the adoption and adaption of Fair Work Act

provisions for compliance and enforcement

Modernisation

The Amendola Review made various recommendations designed to update the state legislat ion or
remove unnecessary provisions. There is a need to:

-  Consol idate the regulat ions and regulat ion making powers in  re lat ion to the Commission 's
jur isd ic t ion

- Review the registrat ion of industr ial agents under the Act
- Provide broader capacity for the Commission to order costs, part icularly where a party

fr ivolously or vexatiously brings or defends a claim
- Provide immunity and protection to the Registrar and Deputy Registrars in performance of

thei r  dut ies under  the Act

In considering the report there may be other features of the report or earl ier reviews that individuals
or organisations would want to see adopted by the Government as part of the reforms. These views
can be conveyed and considered during the consultat ions that are tc be ccnducted byr 15g
Department.


