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Background

Independent Contractors Australia has been a strong
supporter of laws to stop sham contracting. The laws were
introduced in 2006 in Australia as part of the legislative
package associated with the Independent Contractors Act. ICA
supported those laws then and continues to do so now.

We have been monitoring and publicising prosecutions and we encourage people
NOT to engage in shams. The Fair Work Ombudsman is the authority charged with
investigating and prosecuting sham contracts. ICA was part of the FWO's
'stakeholder' consultation process. 

During 2011 the FWO has conducted an intensive, targeted investigation into sham
contracting in industry sectors it believes were most likely to contain sham
arrangements. It released the report in November 2011.

Report Summary and ICA commentary

The report Sham contracting and the misclassification of workers in the cleaning
services, hair and beauty and call centre industries is the most comprehensive
report into sham contracting undertaken. 

The investigation

Audited 102 targeted enterprises with 450 working relationships in

low paid, relatively low education required sectors of

cleaning, hair and beauty and call centres

These were targeted because it was believed a high incidence of sham contracting
was likely. 

The reports says:

'Misclassification' of employees as contractors was found in all sectors but
whether sham or not they were shams is another question.

The FWO is interested in businesses taking greater care and being better
educated on the issues.

The report makes a number of statements that set the parameters of the FWO's
approach. ICA agrees with the following statements by the FWO:

When assessing whether a worker is a contractor or an employee, the
reality is that work relationships sit on a continuum. At one end is the
employee defined by notions of dependence and subordination, and at
the other end is the truly entrepreneurial, autonomous independent
contractor.
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Contraventions of the 'sham arrangements' provisions of the Fair Work
Act involve knowing or reckless behaviour designed to result in workers
being denied employment benefits and protections.

Genuine independent contracting relationships allow an enterprise to
focus on its core competencies by outsourcing non-core tasks.
Outsourcing can reduce the cost of performing those tasks when the
contractor has developed the skills and expertise or has specialised
equipment that results in efficiencies in the way those tasks are
performed.

However, the FWO has displayed an inappropriate, predetermined institutional
bias when it says:

While caution needs to be exercised when making general statements
about the application of the common law test of employment, it is difficult
to see how a cleaner performing simple work for a single principle
contractor, who wears their uniform, operates their equipment and
accepts little or no commercial risk, can be defined as anything other
than an employee.

If the FWO is to undertake its investigations with balance it should come to the
assessment of each situation with a 'blank mind', looking entirely at the facts of the
engagement. Making a statement such as that above shows a bias and imbalance
in its approach. There is nothing to say that a cleaner as described above is not
self-employed. Such a statement displays a lack of understanding about self-
employment, what the motivations are and the diversity of work engagement that
occurs in society. It reflects an institution which has difficulty seeing or
understanding anything beyond employment. 

However, even with this display of bias, the FWO's conceptual approach to
investigations is accurate:

Since there is no single indicator of an employment relationship over one
of genuine independent contracting, the various indicia of the
employment relationship must be considered in totality in order to
determine whether the relationship appears overall to be one of
employment or one of contracting. In any proceedings, the courts will
look to the real substance of the relationship in question.

But we disagree with the FWO including the 'integration' test in its assessment. This
is a test sometimes used in European cases but has not been a feature of common-
law cases in Australian jurisdictional decisions. 

Prosecutions
The report provides the following statistics on successful prosecutions since 2007:

Misclassification: 1 in the construction sector

Shams: 1in land development, 1 in a call centre, 2 in retail/sales

Decisions pending: 1 in tourism, 1 in trucking, 1 in retail, 2 in call centres

Summary of findings from the report

The audit activity found a range of outcomes across the spectrum of
working relationship; from genuine independent contracting relationships
to potential contraventions of the sham arrangement provisions of the
Fair Work Act.

In the majority of instances where enterprises engaged independent
contractors they were assessed as being genuine contracting
relationships. However, the misclassification of employees as independent
contractors was found in some of the cases, and less commonly, in
circumstances where contraventions of the sham arrangements provisions
of the Fair Work Act may have occurred.
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ICA comment: Low incidence of shams
The audit specifically targeted low skills, low-paid sectors on the grounds that this
is where sham contracting would most likely occur. This, however, is a low
proportion of the self-employed sector (see pages 3 and 4 of this research
document) Most self-employed, by a wide margin, are in the high skilled and higher
paid categories of work. What's interesting to observe is that, on the FWO's
assessment, the incidence of possible shams is low, probably lower than expected. 

On education
The FWO makes the following highly relevant observations on the need for
education. 

On the cleaning sector. This was

Mostly small businesses who were doing what others do without any
proper assessment of their practices.

Be careful over time

The 'morphing' of a relationship from being one of genuine independent
contracting to an employment relationship can occur when a contractor
becomes more integrated into an enterprise and ceases working for
others. Although it can be difficult to determine at precisely what point in
time a contractor becomes more like an employee, the audit activity
highlighted the need for businesses to exercise diligence over the
management of contracting relationships, particularly when those
relationships continue for a period of time. Allowing a contracting
relationship to develop into one of employment adds significant elements
of risk to a business and denies the worker the entitlements and
protections they ought to enjoy.

Businesses that engage contractors, particular for lengthy periods of
time, should periodically review the nature of the relationship to assess
whether the arrangements have become more like employment. Apart
from denying the worker the benefits attached to employment, the
business is potentially exposed to risk arising from workplace law,
taxation law, superannuation law and worker's compensation law if the
worker should be considered an employee.

ICA encourages the FWO's commitment to educating people about the correct way
to engage independent contractors. 
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