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FACT SHEET (Full Version)

Labor’s plan to Amend the Commercial Tenancy (Retail Shops) Agreements Act 1985 to give greater protection to small retail shops.

Labor is introducing legislation that:

1. Amends the Act (strengthening provisions for the protection of small retailers) and establishes the position of Commissioner for Consumer Protection.

a) Prohibits basing rent on turnover (and establishes a penalty for doing so of $10,000 to $100,000 in range)
b) Turnover figures are not now allowed to be required (previously not “generally required”).

c) Requiring turnover figures or statements as a condition of entry of a retail shop lease or on any other basis becomes an offence (and establishes a penalty for doing so of $10,000 to $100,000 in range)
d) Removes conditions on a party to a retail shop lease from referring questions on rent payable to the State Administrative Tribunal (SAT).
2. Removes and voids any lease requirements on a retail shop to open at specified hours or times and/or to pay outgoings for any time the shop is not open.

a) Enables a tenant to apply to SAT for compensation where a retail shop lease is not renewed where the tenant believes this was due to hours of operation.

b) Enables a tenant to refer to the Commissioner instances where a landlord attempts to induce the tenant to comply with specified opening hours, including in lease negotiations.
3. Requires a landlord’s intentions at the end of a lease to be made known in writing to the tenant not less than 3 and not more than 12 months before the expiry.

a) The landlord must notify the tenant of an offer including terms, conditions and rent or notify that the lease will not be renewed or extended.

b) An offer is not capable of being revoked for 1 month after it is made.

c) If the landlord fails to notify the tenant, the lease is extended until the end of a further 3 months, on condition that the tenant requests an extension in writing before the lease has expired.

d) Requires a landlord to be bound by an offer made to a tenant for renewal or extension of a lease if the tenant accepts in writing within 30 days.

e) A written proposal on rent to be charged by a landlord to a tenant serves as an offer to renew or extend.

f) Where a lease has been extended by 3 months (as above) the tenant may terminate the lease by giving 1 month’s notice in writing.

g) The above does not apply to a lease with an option to renew or extend or that has been already agreed on renewing or extending.

4. Prohibits a landlord advertising or inviting interest in the availability of a premise for leasing unless conditions (below) are met.

a) Advertising or inviting interest is permitted where the tenant does not accept an offer made by a landlord and the landlord informs the tenant in writing that negotiations are terminated.

b) Advertising or inviting interest is permitted where the landlord, in writing, does not offer a renewal or extension and the tenant will not remain in the shop.

c) Advertising or inviting interest is permitted where the tenant, in writing, does not want a renewal or extension and the tenant will not remain in the shop.

d) Advertising or inviting interest is permitted where the tenant has already vacated or has advised in writing the intention to vacate the shop.

e) Advertising or inviting interest is permitted where the tenant gives written consent for this.

f) Other means of market evaluation and testing that do not involve advertising or inviting interest are not restricted.
5. The Commissioner is to be notified in writing within 14 days unless otherwise agreed of the certain details of a lease (as specified below).

a) The premise’s address.

b) Landlord’s name and address.

c) Tenant’s name and address.

d) The rental value per square meter of leased area.

e) Other as prescribed by regulation.

f) Failure to provide such notification within 14 days carries a penalty of $1,000.

g) Other than the landlords’ and tenants’ name and address, the lease information provided to the commissioner is to be made publicly available.
6. Functions of the Commissioner

a) The Commissioner acts to mediate in or by alternative dispute resolution processes resolve retail tenancy disputes.

b) The Commissioner takes proceedings for offences against the provisions of the Act.

c) The Commissioner reports to the Minister on the operation of the Act.

d) The Commissioner may authorize, where appropriate, a body to produce a standardized lease as being endorsed by the Commissioner.

e) The Commissioner is to produce booklets and guidelines on retail leases for purchase by the public.

f) The Commissioner is to create and maintain a register of retail leases.

g) The Commissioner may perform other functions under this Act.

h) The Commissioner may inquire, research and investigate the conduct of landlords and tenants.

i) The Commissioner may collect and share knowledge about retail shop leases.

j) The Commissioner may arrange seminars, conferences etc.

k) The Commissioner may review laws.

l) The Commissioner may consult broadly on retail shop leases.

m) The Commissioner may develop programs and policies promoting compliance with the Act.

n) The Commissioner may publish written reports on the exercise of his/her powers.

o) The Commissioner shall resolve disputes in a manner suitable for the retail industry sector.

p) The Commissioner may personally conduct mediation or other forms of dispute resolution.

q) The Commissioner may personally conduct arbitration, where parties have agreed to arbitration. 

r) **The Commissioner is entitled to be paid fees and expenses for mediation or arbitration subject to limits prescribed by the regulations.

s) ** The Commissioner may charge a fee for authorizing a standardized lease subject to limits prescribed by the regulations.

7. The Commissioner is independent from Ministerial control or direction in mediation, proceedings for offenses and eliminating conduct contrary to the Act.

8. The Commissioner may decline to take or continue action after a referral where in his/her judgement the matter is not covered by the Act and may advise the parties involved of this by notice in writing.

a) The Commissioner shall include in the notice the reason for declining the action and the rights of the parties for reference to the SAT.
b) Where the Commissioner has conducted mediation or dispute resolution and the matter is not resolved it should be referred to the SAT and this is also the case if the nature of the matter in itself warrants referral.

c) When a matter is referred to the SAT, the Commissioner shall if the parties involved so request, either personally or by delegate assist with presentation to the SAT and may make a contribution towards costs incurred by witnesses and other expenses.

d) Where the Commissioner has declined to take further action the parties involved may, by notice in writing, require that the matter be referred to the SAT.

e) Where such a notice is received by the Commissioner, he/she shall refer the matter to the SAT with a report on why he/she declined to take further action.

